THE GOVERNMENT OF THE REPUBLIC OF CROATIA
2012
Pursuant to Article 7, paragraph 2, Article 9, paragraphs 4 and 9, Article 10, paragraph 3, Article 14, paragraph 2, Article 18, paragraph 2, and Article 19, paragraph 10 of the Act on Public-Private Partnerships (Official Gazette 78/2012), the Government of the Republic of Croatia, at its session on 26 July 2012, adopted the following
REGULATION
ON THE IMPLEMENTATION OF THE PUBLIC-PRIVATE PARTNERSHIP PROJECTS
Object of the Regulation
Article 1
This Regulation  lays down the content of the notice of intent to implement the public-private partnership project, other documents that constitute public-private partnership proposal, the structure of public sector costs comparator (PSC), other criteria for approving the public-private partnership project proposal, essential changes of the approved public-private project, the criteria for selecting the most economically advantageous tender that the public entity must apply in the private partner selection procedure, content of the report on implementation of public-private partnership project, as well as other essential issues related to amendments to the contract on public-private partnership.
Basic concepts
Article 2
(a) Particular concepts shall within the meaning of this Regulation have the following meanings:
1. Expected value for money means positive difference between present value of total life-cycle costs pursuant to traditional (budgetary) model throughout the entire contractual period expressed in public sector costs comparator (PSC) and present value of total life-cycle costs throughout equivalent contractual period in case of realization of the project pursuant to public-private partnership project model. 
2. Capital value of the project means total estimated construction costs of a public building defined by the Comparator including also all direct costs in connection with the construction of a public building, excluding the costs of maintenance, replacement of worn-out materials and equipment as well as the usage costs, which are manifested in the public sector costs comparator (PSC);
3. Present value means the value of future cash flows evaluated on the discounting day by applying designated discount rate; 
4. Total life-cycle costs mean total costs of a public building including the costs of construction of a public building and costs of maintenance and replacement of worn-out materials and equipment, as well as their quantified risks defined in the public sector costs comparator and as required usage costs of a building (e.g. costs of fuel, cleaning, security, etc.) insofar as usage is covered by the object of a contract on public-private partnership as well as the revenues from third persons (commercial income) where feasible;
5. Compensation with regard to traditional (budgetary) model means all payments made from the budget required for meeting total life-cycle costs and other project outflows throughout defined life period of a building, while with regard to public-private partnership model, all payments made by public partner to a selected private partner required for meeting total life-cycle costs and other project outflows, or payments made by private partner to the public one, throughout defined life period of a public building. 
(2) Other concepts used in this Regulation shall have the meanings defined by the Act on Public-Private Partnership (hereinafter:  the Act).
Notice of intent to implement the public-private partnership project
Article 3
(1) Notice of intent to implement the public-private partnership project (hereinafter:  PPP) contains basic data on the public entity and the PPP project.
(2) Public entity shall forward to the Agency for public-private partnership the notice of intent to implement the PPP project made out on the form provided in Annex I hereof.
Other documents constituting PPP project proposal
Article 4
(1) PPP project proposal, along with the documents prescribed by the Act, must contain the documents required for establishing fulfilment of the criteria under Article 6 hereof. 
(2) Where public entity is a local and regional self-government unit or a legal person owned by local and regional self-government unit, and PPP project proposal envisages the payment of compensation to be made to private partner, the PPP project proposal shall along with documents referred to in paragraph 1 of this Article also include completed form for calculating the capacity for placing the contract on public-private partnership provided in Annex II.A hereof. 
(3) Where public entity is a local and regional self-government unit, and PPP project proposal envisages the payment of compensation to private partner, the PPP project proposal shall along with completed form referred to in paragraph 2 hereof  also include the documents specified in Annex II.B hereof. 
(4) Where public entity is a legal person owned by local and regional self-government unit, and the PPP project proposal envisages the payment of compensation to be made to private partner, the PPP project proposal shall along with completed form referred to in paragraph 2 of this Article also contain the documents specified in Annex II.C hereof. 
(5)  Where concession with PPP features is involved, the feasibility study of a concession provider elaborated in compliance with the regulation governing concessions shall apart from the content set out by said regulation also contain the calculation of expected value for money referred to in Article 5, paragraph 1, item 13 as well as the risk allocation matrix and risk quantification overview referred to in Article 5, paragraph 1, item 9, indent 3 hereof. 
Structure of public sector costs comparator (PSC)
Article 5
Public sector costs comparator (PSC) contains the following:
1. introduction;
2. general data on the public entity - contracting authority; 
3. project name;
4. scope, purpose and object of the project;
5. project description;
6. presentation of the proposed PPP model;
7. status analysis;
8. operating income;
9. required investments consisting of the following:
- capital expenditures;
- costs of maintenance and usage;
- risk allocation matrices and risk quantification overview;
- calculation of total life-cycle costs pursuant to traditional (budgetary) model;
- calculation of total life-cycle costs pursuant to PPP model;
10. calculation of compensation pursuant to traditional (budgetary) model;
11. calculation of compensation pursuant to PPP model
12. economic and financial analysis consisting of the following:
- assessment of investments required;
- source of financing;
- projection of financial statements;
- financial flow;
- economic flow;
13. calculation of value for money;
14. profitability study;
15. economic and financial analysis brief;
16. presentation of results of the analysis - public sector costs comparator.
Other criteria for approving the PPP project proposal
Article 6
In the PPP project proposal approval procedure, the Agency for public-private partnership shall along with the criteria set out by the Act establish whether the following criteria have been complied with as well:
1. PPP project proposal is in compliance with valid physical planning documents for the region where the project is to be implemented;
2. property law relations on the real estate required for implementing the PPP project have been resolved or will be resolved in due time;
3. compensation and revenue from commercial activity undertaken, where envisaged, are sufficient for meeting total life-cycle costs and outflows throughout the contractual period, as presented in the public sector costs comparator (PSC).
Essential changes of the approved PPP project
Article 7
Essential changes of the approved PPP project are changes of the PPP project which modify:
- the scope and object of the approved PPP project,
- undertaking commercial activities compliant with the purpose of PPP project,
- distribution of risk and/or
- envisaged contractual period of the PPP project.
Criteria for selecting the private partner
Article 8
(1) The procedure of selecting the private partner is implemented in compliance with the regulations governing public procurement sector, where building right is established or transferred for the purpose of implementing the PPP project.  Where concession is granted for the purpose of implementing the PPP project, the procedure of selecting the private partner is implemented in compliance with the regulations governing the concession granting procedure.
(2) Estimated value of procurement in the procedure of selecting the private partner referred to in paragraph 1 of this Article indicates present value of total life-cycle costs pursuant to traditional (budgetary) model throughout the contractual period, presented in the public sector costs comparator (PSC), save where PPP is realized by granting the concession, where the concession value is estimated pursuant to the provisions of a regulation governing the concessions.
(3) Where public entity intends to transfer entirely or partly the costs for preparing the PPP project proposal to private partner, such costs must be included in estimated procurement value referred to in paragraph 2 of this Article, and specified in the tender documents in the procedure of selecting the private partner. 
(4) In the procedure of selecting the private partner referred to in paragraph 1 of this Article, the criterion for selecting the private partner is solely the economically most advantageous tender. 
(5) In the procedure of selecting private partner the public entity must apply the following criteria for selecting the economically most advantageous tender:
a) present value of total life-cycle costs throughout contractual period and present value of total compensation paid to the private partner by the public partner for the PPP project that provides for payment of the compensation by public partner to the private partner;
b) present value of total life-cycle costs throughout the contractual period and present value of total compensation paid by private partner to the public partner for the PPP project that provides for the payment by private partner to the public partner.
(6) Where during a procedure of selecting the private partner for PPP project that envisages payment of compensation by public partner to the private partner, the present value of total life-cycle costs throughout the contractual period resulting from final bid of the tenderer exceeds the estimated procurement value under paragraph 2 of this Article, such an offer shall not be selected.
(7) In setting the criteria of the economically most advantageous tender, along with the criteria under paragraph 5 hereof, public entity may apply other criteria as well.
Discount rate
Article 9
(1) For calculating present value of the total life-cycle costs throughout the contractual period and present value of the compensation, discount rate shall apply.
(2) Public entity shall indicate in tender documents the discount rate on the basis of which all the tenderers will calculate present value of total life-cycle costs and present value of the compensation.
(3) Discount rate for calculating the present value of total life-cycle costs and compensation applied by tenderers in the procedure of selecting the private partner must be equivalent to the discount rate applied in the public sector costs comparator (PSC).
(4) The Agency for public-private partnership shall publish on its internet pages the discount rate valid for six months following the date of publication.
Assessing the amendments to PPP contracts
Article 10
On the occasion of assessing the amendments to PPP contracts, apart from concessions with PPP features where amendments are subject to provisions of the regulations governing concessions, the Agency for public-private partnership shall take into account the following:
- the scope and object of the approved PPP project,
- whether undertaking the commercial activity is compliant with the scope of the PPP contract,
- distribution of risk,
- anticipated contractual period,
- value for money,
- amount of compensation and other potential liabilities,
- standards of public services,
- payment mechanism,
- internal rate of return on own sources of financing.
Content of the report on PPP project implementation
Article 11
(1) The report on PPP projects implementation shall contain the data on the following:
1. PPP project,
2. public partner,
3. private partner,
4. compensation agreed,
5. fulfilment of obligations,
6. dispute and
7. fines/penalties.
(2) The report is submitted on the PPP project implementation form provided in Annex III hereof.
(3) Along with the PPP project implementation report, once a year the official annual financial statement of the special purpose vehicle or joint company shall be forwarded as well.
Article 12
The following shall constitute integral part of this Regulation:
Annex I - Form of the notice of intent to implement the public-private partnership project,
Annex II. A - Form for calculating the capability for placing the contract on public-private partnership,
Annex II. B - Documents to be contained in PPP project proposal, where public entity is a local and regional self-government unit.
Annex II. C - Documents to be contained in PPP project proposal where public entity is a legal person owned by local and regional self-government unit,
Annex III - Form of the report on implementing the public-private partnership project.
Article 13
On the date of entering of this Regulation into force, the following shall cease to be valid:
- Regulation on the content of public-private partnership contract (Official Gazette 56/2009),
- Regulation on the criteria for evaluating and approving the public-private partnership projects (Official Gazette 56/2009),
- Regulation on the control of implementation of public-private partnership projects (Official Gazette 56/2009),
- Regulation on the training of participants in the procedure of preparing and implementing the public-private partnership projects (Official Gazette 56/2009).
Article 14
This Regulation shall enter into force on the date of its publication in the Official Gazette.
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ANNEX I
Form of the notice of intent to implement the public-private partnership project
B) PUBLIC ENTITY
	Name
	

	Registration number
	

	PIN
	

	Address
	

	Authorized representative
	


B) PROJECT
	Project name
	

	Persons in charge of preparing and implementing the project
	

	Scope and purpose of the project
	

	Short description of the undertaking with regard to present and targeted condition of a public building
	

	Proposed procedure for selecting the private partner
	

	Estimated capital value of the project
	

	Anticipated contractual period
	


ANNEX II. A
Form for calculating the capability for placing the contract on public-private partnership
I. DATA CONCERNING THE APPLICANT:
	Name
	

	PIN
	

	Operating account
	


II. DATA CONCERNING THE COMPENSATION:
	1
	Amount of total compensation throughout the contractual period [HRK]
	

	2
	Number of years during contractual period in which compensation is payable
	

	3
	Average annual compensation (II.1 /II.2) [HRK]
	

	4
	Construction period (from placing the PPP contract until the month of first payment of compensation) in months
	

	5
	Realized budget revenues for the preceding year minus capital revenues pursuant to the Budget Act  [HRK]
	

	6
	Share of compensation in revenues for the preceding year (II.3/II.5)
	

	7
	Total annual PPP compensations in the preceding year and due, but unpaid PPP compensation liabilities from the preceding year [HRK]
	

	8
	Total PPP compensations in budget revenues for the preceding year minus capital revenues ((II.7 + II.3)/II.5) [%]
	


ANNEX II. B
Documents to be contained in PPP project proposal where public entity is a local and regional self-government unit
1. adopted budget plan for the year in which preparation procedure for the project starts;
2. projection of budget revenues and expenditures with PPP compensation for the subsequent three years included;
3. decision by legislative body on approval of the project. Insofar as several public entities or legal persons owned by public entities participate in the project, it is necessary to forward their decisions to participate in the project;
4. the amount of anticipated PPP compensation;
5. certified financial statements for the preceding year in compliance with the Ordinance on financial reporting in budgetary accounting;
6. calculation of the amount of budget revenues realized under the Budget Act minus capital revenues pursuant to the Budget Act for a period from 1 January until 31 December of a year preceding a year in which PPP project contract is placed;
7. report on debit repayment, guarantees and approvals issued on the IZJS form at the moment of lodging the application; 
8. report on PPP compensations which the applicant is already paying on grounds of active PPP contracts; 
9. the last final report of State Audit Office on financial statements and operations auditing undertaken.
ANNEX II. C
Documents to be contained in PPP project proposal where public entity is a legal person owned by local and regional self-government unit
A) DOCUMENTS OF LOCAL AND REGIONAL SELF-GOVERNMENT UNIT
1. adopted budget plan for the year in which preparations for the project start;
2. projection of budget revenues and expenditures with PPP compensation for the following three years included;
3. decision by legislative body on adoption of the project. Insofar as several public entities or legal persons owned by public entities participate in the project, it is necessary to forward their decisions to participants in the project;
4. certified financial statements for the preceding year in compliance with the Ordinance on financial reporting in budgetary accounting;
5. calculation of the amounts of budget revenues realized pursuant to the Budget Act minus capital revenues pursuant to the Budget Act for a period from 1 January until 31 December of a year preceding a year in which PPP project contract is placed
6. report on debit repayment, guarantees and approvals issued on the IZJS form at the moment of lodging the application;
7. report on PPP compensations which the applicant is already paying on grounds of active PPP contracts;
8. the last final report by State Audit Office on financial statements and operations auditing undertaken.
B) DOCUMENTS OF A LEGAL PERSON OWNED BY LOCAL AND REGIONAL SELF-GOVERBMENT UNIT
1. adopted budget plan for the year in which project preparation procedure starts, or profit and loss plan adopted depending on a type of financial statements submitted by a legal person; 
2. projection of budget revenues and expenditures or profit and loss account projection with PPP compensation for the subsequent three years included;
3. decision by competent body on approval of the project. Insofar as several public entities or legal persons owned by public entities participate in the project, it is necessary to forward their decisions to participate in the project;
4. the amount of anticipated PPP compensation;
5. certified financial statements for the preceding year;
6. projection of financial statements, including effects of the investment described in project proposal;
7. report on debit repayment and guarantees issued;
8. report on PPP compensations which the applicant is already paying on grounds of active PPP contracts;
9. last final audit report on the financial statements auditing undertaken.
ANNEX III
Form of the report on implementing the public-private partnership project
	1. PROJECT:

	a) OBJECT
	

	b) NAME
	

	c) DURATION OF THE CONTRACT
	

	2. PUBLIC PARTNER:

	a) NAME
	 

	b) ADDRESS
	 

	c) PIN, REGISTRATION NUMBER
	 

	d) CONTACT PERSON
	 

	e) TELEPHONE, ELECTRONIC MAIL ADDRESS
	 

	3. PRIVATE PARTNER

	a) NAME
	 

	b) ADDRESS
	 

	c) PIN, REGISTRATION NUMBER
	 

	d) CONTACT PERSON
	 

	e) TELEPHONE, ELECTRONIC MAIL ADDRESS
	 

	4. COMPENSATION AGREED:

	a) To be paid by public partner – monthly amount
	 

	b) To be paid by private partner - monthly amount 
	 

	5. FULFILLING OF OBLIGATIONS:
	 

	a) Is public partner fulfilling the obligations regularly, if not - which ones?
	

	b) Is private partner fulfilling the obligations regularly, if not - which ones?
	 

	6. DISPUTE:
	 

	A) Has in a period of last 6 months a dispute been launched at implementing the project - for which reason?
	 

	b) Has the dispute settlement procedure been instituted - when and where, present status?
	 

	7. FINES/PENALTIES:
	 

	a) Is there a difference between contractual and effected payments of compensation owing to recorded omissions throughout project implementation period - why?
	 

	b) Which partner failed to implement the contractual obligation?
	 

	c) Specify the amount of difference - value reduction
	 

	8. OTHER REMARKS:


____________________
Date and place of drafting the report
PUBLIC PARTNER:                                                                    PRIVATE PARTNER
___________________                                                   __________________
Signature



















Signature
